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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9317. 


WASHINGTON BUILDING REALTY CORPORATION, 

Appellant, 

v. 

PEOPLES DRUG STORES, INCORPORATED, 

Appellee. 


Special Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an order of the District 
Court overruling appellant’s motion to dismiss the cross¬ 
claim filed against it by appellee. Jurisdiction is provided 
by Title 17, Section 101, D. C. Code, 1940 Edition. 
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STATEMENT OF THE CASE. 

This is a special appeal from an order overruling appel¬ 
lant’s motion to dismiss the cross-claim filed against it by 
appellee. 

Appellant, hereinafter called Washington Building, owns 
and operates an office building located at Fifteenth Street 
and New York Avenue, having ground floor stores, one of 
which is leased to appellee, Peoples Drug Stores, Incorpo¬ 
rated, hereinafter called Peoples. One of the doorways of 
the store occupied by Peoples leads into a public corridor 
in the building connecting New York Avenue with G Street. 

Plaintiff sued both Peoples and Washington Building al¬ 
leging that while a business invitee of Peoples she was 
leaving the door leading into the corridor when she fell 
injuring herself as a result of the negligence of both defen¬ 
dants in not having a proper exit and through failure to 
properly maintain it (R. 2). 

Peoples answered the complaint by denying negligence 
on its part. Its answer contained a cross-claim against the 
Washington Building alleging that plaintiff’s fall occurred 
in the public corridor over which Peoples had no control or 
duty to maintain, the corridor being under the exclusive 
control and maintenance of the Washington Building. 
With such allegations the cross-claim concluded with a 
prayer that if judgment be entered for plaintiff against 
Peoples, then Peoples have judgment over against Wash¬ 
ington Building in the full amount thereof with costs and 
interest (R. 4, 5). 

Washington Building settled and compromised plain¬ 
tiff’s claim against it by payment to her of $1,500.00, and 
Washington Building then filed a motion for summary judg¬ 
ment dismissing the cross-claim, which motion was sup¬ 
ported by affidavit setting out the fact of the settlement 
and compromise (R. 5, 6). 

The motion was overruled (R. 7). This Court allowed 
a special appeals to review that action of the Court below. 
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STATEMENT OF POINTS. 

1. The cross-claim does not state a cause of action upon 
which recovery could be had by Peoples against Washing¬ 
ton Building. Alleging, as it does, that plaintiff’s fall oc¬ 
curred in the corridor within the exclusive control and 
maintenance of Washington Building and at a place over 
which Peoples had no control or duty to maintain, the 
cross-claim completely exculpates Peoples and excludes any 
basis upon which plaintiff could recover against it, thus, at 
the same time, eliminating any occasion for recovery over 
by it against Washington Building. 

2. Should the cross-cleam be construed as a claim by one 
co-tort feasor for contribution against another, such claim 
was extinguished through settlement by Washington Build¬ 
ing with the plaintiff. 


ARGUMENT. 

1. The cross-claim alleges that plaintiff’s fall occurred in 
the corridor, “a place over which the defendant, Peoples 
Drug Stores, had no control or duty to maintain, but the 
said passageway was under the exclusive control and 
maintenance of the defendant, Washington Building Realty 
Corporation.” 

Obviously, if such allegations be true, Peoples is not lia¬ 
ble to plaintiff. Any liability to the plaintiff would be con¬ 
fined to that of Washington Building. Such liability Wash¬ 
ington Building has discharged by settling with the plain¬ 
tiff. But, even in the absence of a settlement, such alle¬ 
gations exonerate Peoples and, in so doing, elimiate the 
basis of recovery over by it against Washington Building. 
Thus, the cross-claim, having alleged no cause of action, 
should have been dismissed. 

2. If there was joint liability on the part of Washington 
Building and Peoples, as alleged in the complaint, giving 
rise in Peoples to a right of contribution against Washing¬ 
ton Building, the liability for such contribution was extin- 
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guished when Washington Building settled with the plain¬ 
tiff. Such settlement by Washington Building terminated 
its liability directly to the plaintiff and indirectly by way 
of contribution to Peoples. Liability having been termi¬ 
nated, the cross-claim asserting it should have been dis¬ 
missed. 

Peoples undertakes to refute this by reliance upon 
George’s Radio v. Capital Transit Company, 75 U. S. App. 
D. C. 178,126 F. (2d) 219, in which this Court adopted for 
this jurisdiction the doctrine of contribution between co¬ 
tort feasors. However, the George’s Radio case does not 
deal with the present problem. It did not consider the ef¬ 
fect of settlement by one tort feasor on the right of con¬ 
tribution in another. The effect of such settlement has only 
once been considered by this Court and that in the case of 
McKenna v. Austin, 77 U. S. App. D. C. 228, 134 F. (2d) 
659. 

In that case this Court, one Justice dissenting, ruled that 
the release by plaintiff of one tort feasor did not release 
others in the absence of an intention so to do or full repara¬ 
tion. The rule that the release of one released all was 
rejected for the stated reason that thereby ‘‘compromise is 
stifled.’’ It held that plaintiff could settle with one wrong¬ 
doer and still pursue the other. The opinion recognized 
the obvious practical consideration that no alleged wrong¬ 
doer would be induced to settle unless by so doing he bought 
peace. 

In reliance upon McKenna v. Austin, Washington Build¬ 
ing and plaintiff compromised and settled their dispute. 
At least Washington Building intended to settle, but, by 
the ruling complained of, Washington Building has accom¬ 
plished nothing. In fact the ruling below puts Washing¬ 
ton Building by its settlement in a more precarious posi¬ 
tion than before, since it must still answer in damages to 
plaintiff by paying full contribution to Peoples, regardless 
of the size of plaintiff’s recovery against Peoples, yet it 
may no longer deny its liability to plaintiff nor recoup any 
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portion of the payment already made to plaintiff should 
the jury find that her damages do not entitle her to that 
sum. Thus Washington Building is silenced regarding lia¬ 
bility, there is no limit to the amount it may have to pay, 
and there can be no recovery for what it may have already 
overpaid. Obviously no settlement would have been made 
had Washington Building supposed that such would be the 
result, nor will defendants so situated in the future be dis¬ 
posed to settle if the ruling below is to remain the law. 

It is true that McKenna v. Austin did not decide the very 
question now raised, but that question was so intimately 
related to the rule adopted that both the majority and dis¬ 
senting opinions dealt with it. Both observed that the rule 
adopted would be pointless unless by settling with the in¬ 
jured person, the settler was relieved of liability directly to 
the plaintiff and indirectly through contribution to any 
co-tort feasors. But this admonition was ignored by the 
Trial Court. 

The majority opinion, speaking of the rule to be desired, 
said: 

“As has been said, a primary reason for discarding 
that rule [that the release of one tort feasor releases 
all] is to avoid its stifling effect upon compromise and 
settlement. Independent’s [one of two tort feasors] 
compromise must be given effect to relieve it from all 
liability, whether to plaintiff directly or indirectly 
through contribution; otherwise persons in similar po¬ 
sition will not be likely to make compromises.” 

Again, the majority expressed itself as follows: 

“We agree, for the reasons already stated, that the 
settlement should be final, both to forestall further re¬ 
covery by the injured person and to preclude contribu¬ 
tion.” 

The Lower Court has ruled that, notwithstanding Wash¬ 
ington Building’s settlement with injured plaintiff, it must 
answer for contribution. At the oral hearing in the Lower 
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Court leading to such ruling, reference was made to the 
fact that the majority opinion in McKenna v. Austin was 
adopted by Justices no longer members of the Court, and 
that a vigorous dissent had been registered by the only 
Justice participating in the case still a member of the Court. 

It is interesting to note that at the time of the oral hear¬ 
ing in the Lower Court, one of the Justices constituting the 
majority was then a member of the Supreme Court of the 
United States and that since the argument the other mem¬ 
ber of the majority has been appointed Chief Justice of 
the United States. Apart from this, the dissent offers no 
solace to Peoples or basis for the ruling below. The dissent 
urged retention of the rule that release of one tort feasor 
released all, which rule would release Peoples of liability to 
plaintiff and thereby leave it without the basis for action 
over against Washington Building. What is more signifi¬ 
cant, the dissent recognized that if the rule adopted by the 
majority was to prevail, the result now urged by appellant 
regarding the finality to be accorded settlements must like¬ 
wise prevail. Referring to the expression by the majority 
that a settlement once made by defendant must be treated 
as final as to both the plaintiff and by way of contribution 
to co-tort feasors, the dissenting opinion observed that 
“from this there is hardly any escape/’ 

The decision below assumes importance far beyond the 
limits of this particular case and, if permitted to stand, will 
have inestimable adverse effect upon settlements in the 
future. A few concrete illustration will point up the dis¬ 
advantages to the settler which result from the ruling 
below. 

Washington Building has paid $1,500 to plaintiff in set¬ 
tlement, but, should plaintiff recover $5,000 against Peoples, 
Washington Building would then have to contribute an 
additional $1,000 to Peoples to equalize their respective 
payments. Thus, Washington Building would still be liable 
for all that it could have been required to pay had it not 
settled with the plaintiff and gone to trial on her claim 
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against it. In fact, under the ruling below, such a trial 
would have been far more desirable than settlement, since 
Washington Building could then at least have been heard 
on the question of its liability to plaintiff and could have 
offered evidence in diminution of her claimed injuries, [ 
whereas now it must remain silent on these questions and 
be bound by whatever tactics Peoples may employ, what¬ 
ever evidence it sees fit to offer, and whatever amount the j 
jury may award. 

On the other hand, if plaintiff should recover less than 
the amount of the settlement, e.g., $1,000, Washington j 
Building, although entitled to $500 from Peoples, would be 
left without means to recover back what it had paid in ex¬ 
cess of the judicial determination of plaintiff’s damages. 

Furthermore, settlements are influenced by a desire to 
avoid trial expenses. However, Washington Building must 
defend the cross-claim by Peoples against it, which, as prob¬ 
ably always will be the case, is to be tried in conjunction 
with plaintiff’s claim against Peoples, thus requiring) 
Washington Building to be represented throughout the en¬ 
tire trial, but with the right to he heard only on the cross-! 
claim. 

CONCLUSION. 

For the reason that the judgment below is inconsistent 
with the only expressions of this Court on the subject, 
clearly made and recently uttered; because it will benefit 
the litigious; and because it will discourage settlementsj 
foster trials and work a hardship on those seeking to ami J 
cably compromise disputes, this case should be remande4 
with instructions to dismiss the cross-claim. 

Respectfully submitted, 

I 

i 

Howard Boyd, 

Edward B. Williams, 
Attorneys for Appellant. \ 
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1 Filed Jun 4 1945 

In the District Court of the United States for the 
District of Columbia. 

Civil Action No. 29208 

Olive Livetsanos, 1740 P Street, N. W., Washington, D. C., 

Plamtiff 

v. 

Peoples Drug Stores, Incorporated, a Corporation, 77 P 
Street, N. E., Washington, D. C. 

and 

Washington Building Realty Corporation, a Corporation, 
15th and New York Avenue, Washington, D. C., Defendants. 

Complaint for Tort for Personal Injuries. 

1. Jurisdiction of this Court is invoked under D. C. Code 
(1940) Sec. 11—301. The amount in controversy exceeds, 
exclusive of interest and costs, the sum of Three Thousand 
($3,000.00) Dollars. 

2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. Defendants are each 
corporations, engaged in business in the District of Colum¬ 
bia. 

3. The defendant, Washington Building Realty Corpora¬ 
tion owns and operates an office building known as the 
Washington Building, at the comer of 15th Street and New 
York Avenue, having ground floor stores, one of which is 

leased or rented to the defendant, Peoples Drug 

2 Stores, Incorporated. The office building has a cor¬ 
ridor running from New York Avenue to G- Street, 

for the convenience of tenants of the building and of the 
store and their patrons and customers. One of the open¬ 
ings of the drag store leads into the corridor for the con¬ 
venience of the customers of the drug store. 
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4. On December 4th, 1944, the plaintiff was a business in-| 
vitee in the store of the defendant, Peoples Drug Stores, j 
Incorporated, and while leaving by the door leading into! 
the building corridor, fell and severely and permanently 
injured herself as a result of the negligence of the defen¬ 
dants in not having a proper exit from said store and fori 
negligently having failed to properly maintain said exit.! 
As a result of the fall, the plaintiff sustained a fracture of 
the lower third of the left fibula of the left leg, her left} 
ankle was swollen, her right hip and right ankle were! 
slightly swollen and bruised, she was painfully injured in} 
and about her body and suffered and sustained great bodily 
pain and mental anguish and permanent injury. 

And by reason of said injuries, plaintiff was confined to 
bed for a great period of time with enforced absence from | 
her employment and a consequent loss of salary and di-! 
minution of income, as a result thereof; and further suf¬ 
fered and sustained permanent injuries and impairment of 
her future earning capacity as a result thereof; and fur-! 
ther was required to submit to medical, surgical and hospi¬ 
tal care and treatment, medicines and the taking of X-Rays, 
all at great expense, in and about an effort to be cured of 
her said injuries, and will in the future be required to sub-1 
mit to medical and surgical treatment. 

Wherefore the plaintiff demands judgment against the j 
defendants in the sum of Ten Thousand ($10,000.00) Dol-1 
lars besides costs. 

W. Cameron Burton, 

1005 Investment Building, 
Washington 5, D. C. 

Attorney for Plaintiff. 
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4 Filed Jun 14 1945 

Answer and Cross-Claim of Peoples Drug Stores 

Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief can be secured against the defendant, Peoples Drug 
Stores. 

Second Defense 

If the plaintiff sustained the injuries alleged in the com¬ 
plaint, the said injuries were the result of her own care¬ 
lessness and negligence and were not the fault of the de¬ 
fendant, Peoples Drug Stores. 

Third Defense 

1 and 2—The allegations of paragraphs one and two of 
the complaint are admitted. 

3— The allegations of paragraph three of the complaint 
are denied, and proof is required. 

4— The defendant, Peoples Drug Stores, has no knowl¬ 
edge of the allegations of paragraph four of the complaint 
and requires strict proof, and in any event denies the alle¬ 
gations of negligence on the part of Peoples Drug Stores, 
Inc. The allegations of the second paragraph of paragraph 
four of the complaint are denied by this defendant. 

Wherefore, having fully answered the allegations of the 
complaint herein, the defendant, Peoples Drug 

5 Stores, prays that the same be dismissed with costs 
against the plaintiff. 

Bernard J. Gallagher 

Cross-Claim of Peoples Drug Stores Against Washington 
Building Realty Corporation 

1. If the plaintiff in this action was injured in the man¬ 
ner alleged in the complaint, said injuries occurred in the 
public passage-way on the ground floor of the Washington 
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Building running between New York Avenue and G StreetJ 
N. W., maintained by tbe building for the convenience of 
the tenants of tbe building other than the defendant, 
Peoples Drug Stores, Inc., and by the public generally, and 
was a place over which the defendant, Peoples Drug Stores, 
had no control or duty to maintain, but the said passaged 
way was under the exclusive control and maintenance of 
the defendant, Washington Building Realty Corporation. 

Wherefore, the defendant, Peoples Drug Stores, prays 
that if judgment be entered for the plaintiff in this cas^ 
against the defendant, Peoples Drug Stores, the latter hav^ 
judgment over against the defendant, Washington BuildJ 
ing Realty Corporation for the full amount thereof with 
costs and interest. 

Bernard J. Gallagher, Esq. 

525 Union Trust Bldg. 
Washington-5, D. C. 

Attorney for defendant , 
Peoples Drug Stores , Incor¬ 
porated 

Copy of the foregoing Answer and Cross-Claim sent by) 
mail post-paid this 14th day of June, 1945, to W. Cameron 
Burton, 1005 Investment Bldg., Washington-5, D. C., attorJ 
ney for the plaintiff; and to Washington Building Realty 
Corporation, 15th and New York Avenue, N. W., Washing4 
ton, D. C. 

Bernard J. Gallagher, Esq. 

• ##***•#*•! 

6 Filed Mar 21 1946 

Motion by Cross-Defendamt , Washington Building Realty 
Corporation , for Summary Judgment on Cross-Claim 
Filed by Defendant , Peoples Drug Stores, Inc . 

Comes now the Washington Building Realty Corpora¬ 
tion, defendant and cross-defendant in the above-entitled 
action, and moves the Court for summary judgment disj 


l 
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missing the cross-claim filed against it by Peoples Drug 
Stores, Inc., defendant and cross-complainant, and for rea¬ 
son therefor says: 

1. The cross-claim fails to state a cause of action upon 
which relief may be granted against the defendant and 
cross-defendant. 

2. As appears from the affidavit attached, the Washing¬ 
ton Building Realty Corporation, defendant and cross-de¬ 
fendant, has settled with the plaintiff, thus foreclosing any 
liability on its part to make contribution to Peoples Drug 
Stores, Inc., defendant and cross-claimant. 

Hogan and Hartson, 

By Howard Boyd 

Edward B. William 
Attorneys for Washington 
Building Realty Corporation, 
Defendant and Cross-Defen¬ 
dant. 

*•••#*##*# 


7 Filed Mar 21 1946 

Affidavit in Support of Motion for Summary Judgment of 

Dismissal of Cross-Claim. 

District of Columbia) ss. 

Howard Boyd, being first duly sworn, deposes and says 
that he is one of the attorneys for the Washington Build¬ 
ing Realty Corporation, defendant and cross-defendant in 
the above-entitled cause; that he has personal knowledge 
of the matters herein stated; and that on to-wit March 20th, 
1946, settlement of plaintiff’s cause of action against the 
Washington Building Realty Corporation was made and a 
release of its entire liability procured, which said release 



reserves to the plaintiff the right to prosecute her clain^ 
against Peoples Drug Stores, Inc. 

Howard Boyd 

Subscribed and sworn to before me, a Notary Public, thi£ 
21st day of March, 1946. 

Charges E. Stewart, 

Cleric 

By John J. Donovan, j 

Deputy Cleric 

8 Filed May 13 1946 


Order 


The defendant, Washington Building Realty Corporat¬ 
ion, having field herein a motion for summary judgment 
on the cross-claim by defendant Peoples Drug Stores, Inc,, 
and oral argument having been had thereon, and the Court 
having considered the said motion, it is by the Court thi^ 
13th day of May 1946, 

Ordered that the motion for summary judgment of Wash¬ 
ington Building Realty Corporation be and the same hereby 
is denied. 

Matthew F. McGuire 
Justice 
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COUNTERSTATEMENT OF THE CASE. 

The statement of the Appellant correctly states the facts 
set out in the complaint and cross claim and the disposi¬ 
tion by the court below of Appellants motion for summary 
judgment 
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STATEMENT OF POINTS. 

1. The cross claim alleges a good course of action against 
the appellant. 

i 2. The settlement made by appellant does not extinguish 
appellee’s right of contribution against appellant. 

ARGUMENT. 

The special appeal is based upon the following grounds: 
(1) That the cross claim of appellee fails to state a cause 
of action against appellant and (2) that the settlement 
made by appellant extinguishes the appellee’s right of con¬ 
tribution. Both of these propositions are unsound as a 
matter of law. 

The cross claim of appellee sets out that the plaintiff 
fell in a public passageway in the building which was main¬ 
tained by the appellant for the convenience of all of the 
tenants of the building and for the convenience of the public 
generally; that the passageway was under the exclusive 
control and maintenance of the appellant Realty Corpora¬ 
tion. This states a clear cause of action against the Realty 
Corporation. Walker v. Dante, 58 Fed. (2d) 1076 where 
this court stated: 

“It is settled law that an owner who retains con¬ 
trol of a portion of premises or leases different parts 
of premises to different tenants with a common use of 
steps or landings, passageways and the like, is under 
a duty to use reasonable care to maintain such places 
and appurtenances in a reasonably safe condition for 
the purposes intended.” 

This option cites other decisions of this court to the same 
effect. Therefore, there can be no question where the ulti¬ 
mate liability lies in this case if the plaintiff fell in the pub¬ 
lic passageway, and it seems clear that is where she did fall, 
although that is a matter to be developed by the evidence. 

Appellant concludes correctly that if appellee’s proof es¬ 
tablishes its contentions then there is no liability upon ap- 
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pellee, and, therefore, there could be no claim over by appel¬ 
lee against appellant. However, the place of the fall is for 
the evidence to develop. If it should develop that the negli¬ 
gence of both defendants was responsible for plaintiff’s in- j 
juries, then appellee is very much in the case, and would be 
entitled to assert its right of contribution against appel¬ 
lant. Appellant’s settlement does not have the effect of 
precluding a finding by the jury of joint liability. 

Referring to the principal point relied upon by appellant, ! 
namely, that, having settled with the plaintiff, it has thus 
extinguished the right of contribution of the appellee, the 
law of the District of Columbia is directly to the contrary. 
The case of George's Radio v. Capital Transit Company, 75 
U. S. App. D. C. 187,126 Fed. (2d) 219, decides specifically 
that where one of two co-tort feasors has settled plaintiff’s 
claim he is entitled, in the absence of any personal partic¬ 
ipation, person culpability, fraud or moral wrong, to con¬ 
tribution by his co-tort feasors; that it is only when a per- j 
son knows, or must be presumed to know, that his action is j 
unlawful, that the law will refuse to aid him in seeking an 
indemnity or contribution. There is no allegation in this 
case of any of these grounds which would deprive appellee j 
of its right of contribution against appellant. 

The case of McKenna v. Austin, 77 U. S. App. D. C. 228, j 
134 Fed. (2d) 659, does not support the appellant’s con¬ 
tention that the settlement it made with the plaintiff extin-! 
guished the appellee’s right of contribution against appel¬ 
lant. In that case the principal issue involved was whether 
the release of one co-tort feasor released the others. The I 
court decided in the negative and then went on to discuss; 
the effect of further proceedings, assuming that such pro- j 
ceedings in the case resulted in a judgment for the plain- j 
tiff, and to the allowance of credit thereon for the amount 
the settler paid, and the manner in which the credit 
should be made. The court, however, stated specifically 
that it was not deciding the question of contribution, us-i 
ing the following language, page 234: 
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“We do not find the fancied obstacles forbidding or 
persuasive. The problem is to blend the themes of 
compromise and contribution, maintaining the essen¬ 
tial integrity of each as far as possible. It is not in¬ 
capable of solution. We need not determine the matter 
now decisively, since neither the question of credit 
nor one of contribution is immediately before us. But 
to refute the contention that these considerations dic¬ 
tate continued adherence to Kaplowitz v. Kay, we may 
suggest the obvious possible solutions.’’ 

and, on page 666: 

“We need not discuss the matters of credit and con¬ 
tribution further. What we have said is not for the 
purpose of deciding these questions in advance of pre¬ 
sentation or of foreclosing other possible solutions. 
Final consideration and determination may be left for 
the time when these issues are presented immediately.” 

Appellant also quotes from McKenna v. Austin , what he 
asserts is the majority opinion, as follows: 

“As has been said, a primary reason for discarding 
that rule (that the release of one tort feasor releases 
all) is to avoid its stifling effect upon compromises and 
settlement. Independent’s (one of two tort feasors) 
compromise must be given effect to relieve it from all 
liability, whether to plaintiff directly or indirectly 
through contribution; otherwise persons in similar 
position will not be likely to make compromises.” 

“ ‘Again, the majority expressed itself as follows:’ ” 

“We agree, for the reasons already stated, that the 
settlements should be final, both to forestall further 
recovery by the injured person and to preclude con¬ 
tribution.” 

/ 

Appellant neglected to include the several sentences im¬ 
mediately following the first quotation, as follows: 

“But if the settlement is given such finality, the de¬ 
fendant would be deprived of his right of contribution, 
in case the judgment against him exceeds twice the 
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sum paid in compromise—and by an agreement to 
which he is not a party. The alleged dilemma there¬ 
fore is between depriving the settlement of its neces¬ 
sary finality and depriving the defendant of his right of 
contribution. It is urged that either alternative furn¬ 
ishes reason for not departing from the rule of Kap- 
lowitz v. Kay. 

! 

“We do not find the fancied obstacles forbidding or j 
persusive. The problem is to blend the themes of 
compromise and contribution, maintaining the essen¬ 
tial integrity of each as far as possible. It is not in- ! 
capable of solution. We need not determine the mat- j 
ter now decisively, since neither the question of credit | 
nor one of contribution is immediately before us.’’ 

i 

It is perfectly clear from this language that the court 
did not extinguish the respondent’s right of contribution. [ 
Indeed, it stated specifically that the problem, 

i 

“ * * * is to blend the themes of compromise and con- | 
tribution, maintaining the essential integrity of each 
as far as possible.” 

i 

The court held in McKenna v. Austin that full reparation j 
to plaintiff by one co-tort feasor releases the other from 
liability to plaintiff, but not, under George’s Radio, from j 
liability to each other for contribution. Therefore, there 
are two questions of fact which must be decided by the 
jury, (1) the question of joint liability and (2) whether j 
full indemnity has been made to plaintiff by the settlement. 

In order for both of these questions to be decided both 
defendants must be in the case, for obviously, there can- j 
not be a verdict of the jury holding both defendants liable 
if there is only one defendant in the case. The complaint 1 
alleges joint negligence and that is what the plaintiff must 
prove, but that cannot be done if, as petitioner claims, the 
effect of his settlement is to remove him as a defendant. 

The jury must also decide whether full indemnity has 
been made and from that decision flows the right of con¬ 
tribution. If, for example, the jury decides that the $1500 
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settlement made by appellant is full indemnity then ap¬ 
pellant has contribution against appellee, provided joint 
liability is found. If the jury finds that full indemnity is 
more than twice $1500, and joint liability exists, then ap¬ 
pellee would have a right of contribution to appellant for 
one-half of the excess over $3,000. Therefore the theory 
of contribution as laid down in George’s Radio , and ap¬ 
proved in McKenna v. Austin is absolutely incompatable 
with the release contended for by appellant. 

In making settlement in this case the appellant openly 
admitted his responsibility for the plaintiff’s injuries. It 
was therefore an astute maneuver on his part to attempt 
by settlement to insure himself against more substantial 
damages at the hands of a jury. Naturally, he realized be¬ 
forehand that he would lose nothing by this maneuver; that 
if he had succeeded in his motion for summary judgment, 
he would have been relieved of further participation in the 
case and that if he lost, as he did, he would still be no 
worse off in dollars and cents, knowing that his payment 
would be applied on account of his liability in any event, 
and that he had contribution against appellee for any pro¬ 
rata excess. 

It is not apparent just how the ruling of the court below 
would result in stifling settlements. Plaintiff would be 
free at any time, in a case like this, if he entertains doubts 
of liability of one of several co-tort feasors, to accept set¬ 
tlement from one or more of them and dismiss his case. 
Appellant, on the other hand, certainly wouldn’t have made 
a settlement if there had been any doubt in his mind of 
his own liability and he probably could have imposed as a 
condition of his settlement that the case be dismissed. 

While settlements are certainly to be encouraged, they 
should be encouraged with due regard to the rights of all ' 
the litigants, not just the one who attempts by a settlement 
to forestall a greater financial liability at the hands of a 

jury- 


CONCLUSION. 


The cross claim of respondent states a clear cause of 
action against the petitioner; the respondent’s right of 
contribution is not extinguished by the settlement made 
by petitioner; the judgment of the court below should be 
affirmed. 

Respectfully submitted, 

Bernard J. Gallagher, 

George A. Cassidy, Jr., 
Attorneys for Appellee . 

740-15th Street, N. W. 

Washington 5, D. C. 



